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V. Marilyn L. Graves
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Town of Trenton, Madison, Wi
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APPEAL from a judgnent of the Crcuit Court for Pierce

County, Robert W Wng, Judge. Reversed.

11 ANN WALSH BRADLEY, J. This case is before the court
on certification by the court of appeals, pursuant to Ws. Stat.
§ (Rule) 809.61 (1995-96).' The plaintiff, Lounge Mnagenent,
Ltd. ("Lounge Managenent"), appeals from a circuit court order?
denying injunctive relief and from a declaratory judgnent
upholding the constitutionality of an anti-public nudity
or di nance. Lounge Managenent contends that the disputed
ordinance is facially overbroad as well as unconstitutional as
applied. Because we find the anti-public nudity ordi nance to be
overbroad, in violation of the First Anmendnent to the United

States Constitution, we reverse the judgnent of the circuit

court.

! Unless otherwise noted, all future statutory references
are to the 1995-96 vol unes.

2 Circuit court for Pierce County, Robert W Wng, Judge.
1



No. 96-1853

12 Lounge Managenent operates a nightclub in rural Town of
Trenton (the "Town"), in Pierce County, pursuant to a Cass B
i quor icense. On the date Lounge Managenent obtained its
liquor |icense, the Town maintained an existing ordi nance banni ng

public nudity in "licensed establishnments," (the "Ordinance").?

3 Town of Trenton Ordi nance No. 10 states:

AUTHORI TY: This ordinance is enacted pursuant to
power granted by virtue of present Wsconsin Statutes,
i ncludi ng Section 125. 10.

RESTRI CTIONS: There shall be no public nudity at
a public licensed establishnent.

DEFI NI TION: Nudity nmeans the show ng or exposing
of the human nale or female genitals, pubic area or
buttocks with less than a full opaque covering, or of
the female breast with less than a fully opaque
covering of any portion thereof below the top of the

ni ppl e.

Public nmeans any place of accommobdation or
anusenent, which shall be interpreted broadly to
include, but not be limted to, places of business or
recreation, hotel s, not el s, resorts, restaurants,

taverns and any place where accommodati ons, anusenent,
goods or services are available either free or for a
consi deration. Canpgrounds are al so incl uded.

Excepti ons.

A This ordinance is not to be interpreted as
restricting the proper use of a bathroomfacility by a
male or female in an enclosed area where the person is
of the sanme sex designated for such room and is not
engaged in for any sexual or exhibitionist purpose to
or in front of or adjacent to other persons.

B. This ordinance is not to be interpreted to
prevent activities in roons privately rented in a
hotel, notel, resort, or canper if at a canpground, if
the person(s) involved rented such private facility or
owns it and has not invited or allowed nenbers of the
public, who are not immediate famly nenbers, to be at
such | ocati on.
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Five days after the Town Board approved Lounge Managenent's
liquor |icense, Lounge Managenent decided to offer nude and sem -
nude dancing at its facility. It filed suit requesting tenporary
and permanent injunctions against the Town, prohibiting the Town
from enforcing the Odinance. Lounge Managenent al so sought a
judgment pursuant to 42 U S C 8§ 1983 (1994) declaring the
Ordinance void under the First Amendnent to the United States
Constitution, and Art. I, 8§ 3 of the Wsconsin Constitution.*
The Town answered by asserting the constitutionality of the
Ordi nance, and later anmended its answer to allege that Lounge
Managenent's suit was brought in violation of the notice of claim
requirenents of Ws. Stat. 8§ 893. 80.

13 The circuit court denied Lounge Managenent's request
for a prelimnary injunction, finding it probable that the
Ordinance would be declared a constitutional exercise of the
Town's power to regulate nude dancing as part of the |iquor
I i censi ng process. In doing so, the circuit court relied upon

Schultz v. Gty of Cunberland, 195 Ws. 2d 554, 536 N.W2d 192

(C. App. 1995) (hol di ng  muni ci pal ordi nance banning nude

VI OLATION. Each violation of this ordinance shall
result in a forfeiture . . . . [V]iolation constitutes
sufficient grounds for board consideration of I|icense
suspensi on, revocati on, or nonrenewal where such
violation occurred in conjunction with or related to
the activity licensed for.

* Lounge Managenent al so clained that the Odinance was void
for vagueness. The circuit court denied the claim and Lounge
Managenent does not appeal that portion of the circuit court's
ruling.
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performances valid because state's delegation of power to
regul ate sale of alcohol under Twenty-first Anmendnent included
the lesser power to ban sale of liquor in establishnments with

nude dancing) and Cty of Newport v. Ilacobucci, 479 US 92

(1986) (sane) . Also anticipating an overbreadth chall enge, the

circuit court followed State v. Thiel, 183 Ws. 2d 505, 515

N.W2d 847 (1994), and narrowy construed the disputed O dinance
to apply only to establishnments with liquor |icenses. The Town
then filed a notion to dismss.”

14 The circuit court denied the Town's notion to dismss,
ruling that while the notice of claimprovisions present in Ws.
Stat. 8§ 893.80 applied to Lounge Managenent's suit, "[f]ailure to
conply with the notice requirenents of Ws. Stat. 8§ 893.80 is a
defense related to personal jurisdiction and is deened wai ved by
the defendant's failure to raise it inits original answer." The
circuit court also entered a declaratory judgnent on the
constitutionality of the Ordinance and reaffirmed its prelimnary
hol di ng that the Ordinance, as construed, was constitutional.

15 Lounge Managenent appealed the circuit court's
deci si on. Faced with what it viewed as conflicting precedent
concer ni ng t he constitutionality of anti-public nudi ty

ordi nances, Fond du Lac County v. Mentzel, 195 Ws. 2d 313, 536

N.W2d 160 (C. App. 1995)(finding county ordinance prohibiting

> The Town's notion to dismiss was supported with materia
beyond the four corners of the conplaint. Accordingly, while we
use the terns in the record, the notion is nore properly
classified as one for summary judgnent.
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nudity of entertainers during performances constitutional as
applied, but facially unconstitutional due to overbreadth) and
Schultz, the court of appeals certified the case to this court.
16 Havi ng accepted certification on all issues before the
court of appeals, we nust first consider the Town's claimthat
this suit should be dism ssed due to Lounge Managenent's failure
to file a notice of claimagainst the Towmm pursuant to Ws. Stat.
§ 893.80.° W note that the plaintiff challenges the O dinance
both under the federal constitution pursuant to 42 U S.C. § 1983
and the state constitution. Federal constitutional challenges
brought under § 1983 cannot be barred by Wsconsin's notice of

claim requirenent. See Felder . Casey, 487 U. S 131

(1988) (hol ding application of state notice of claim provision

preenpted by federal civil rights claim. Accordingly, we

® Ws. Stat. 893.80 states:

(1) . . . [NJo action may be brought or nmaintained
against any . . . governnental subdivision . . . or
agency thereof . . . unless:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the . . . governnental
subdivision . . . . Failure to give the requisite
notice shall not bar action on the claimif the
subdi vision or agency had actual notice of the claim
and the claimant shows to the satisfaction of the court
that the delay or failure to give the requisite notice
has not been prejudicial to the defendant
subdi vi si on or agency .
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proceed to consider Lounge Managenent's constitutional challenge
to the Ordi nance under the First Amendnent.’

17 The substantive questions presented then are whether
the Odinance is unconstitutional on its face, due to
overbreadth, or unconstitutional as specifically applied to
Lounge Managenent. Both inquiries inplicate the First Amendnent
to the United States Constitution. Such constitutional

chal l enges are questions of l[aw which we review de novo. See

Associ ation of State Prosecutors v. M| waukee County, 199 Ws. 2d

549, 557, 544 N.W2d 888 (1996).
18 Statutes and ordinances normally are the beneficiaries
of a presunption of constitutionality which the attacker nust

r ef ut e. See State v. Holmes, 106 Ws. 2d 31, 41, 315 Nw2d 703

(1982). However, where an ordinance regulates the exercise of
First Amendnent rights, the burden shifts to the government to
defend the constitutionality of that regulation beyond a

reasonabl e doubt. See Heffron v. International Society for

Kri shna Consci ousness, 452 U.S. 640, 658 (1981); Thiel, 183 Ws.

2d at 523; Gty of Midison v. Baumann, 162 Ws. 2d 660, 669, 470

N. W2d 296 (1991).
19 Nude dancing has been acknow edged to include an
expressive elenent, and accordingly is entitled to at |east sone

degree of constitutional protection. See Barnes v. 3 en Theatre,

" Because we find the Odinance unconstitutional as
viol ative of the First Anendnent of the United States
Constitution, we need not address Lounge Managenent's failure to
file a notice of claimon the state constitutional challenge.
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Inc., 501 US. 560, 565 (1991); 1d. at 581 (Souter, J.,

concurring); ld. at 587 (Wite, J., dissenting). However, it is
al so a recognized constitutional principle that "when 'speech'

and 'nonspeech' elenents are conbined in the sanme course of

conduct, a sufficiently inportant governnental interest in
regulating the nonspeech el enent can justify incidental
limtations on First Anendnent freedons."” United States v.

OBrien, 391 U S. 367, 376 (1968).

10 In such instances, the governnment may infringe upon
First Amendnent freedons to regulate conduct so long as: (1) the
targeted conduct falls wthin the domain of state regulatory
power; (2) the statutory schene advances inportant or substanti al
government interests; (3) the state's regulatory efforts are
unrelated to the suppression of free expression; and (4) the

regul ations are narromy tailored. See OBrien, 391 U S at 376-

77. The United States Suprene Court has splintered, however,
over the permssible manner in which the governnent may
reasonably regulate the protected expression inherent in nude
danci ng.

11 In Barnes, a plurality of the court applied the O Brien
test, but disagreed anong thensel ves over the requisite inportant
or substantial interest that the state needed to show under
O Brien when infringing on First Amendnent expression. Thr ee
Justices, lead by Chief Justice Rehnquist, believed that the
state could regulate expressive conduct to pronote "public

morality" based on its police powers. See Barnes, 501 U S. at

568. Justice Souter, in concurrence, disagreed, but concluded
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that the state could regulate conduct inplicating expression to
conbat the "secondary effects"” that shadow establishnments where
public nudity occurs, such as prostitution, sexual assault, and
other crimnal activity. See id. at 582-83 (Souter, J.,
concurring).

112 Lounge Managenent's primary argunment 1is that the
Ordinance is so overbroad that it applies to conduct which the
state is not entitled to regul ate. In order to establish the
framewor k of our overbreadth analysis of the O dinance, we first
must distill the holding of the Court in Barnes. If Chief
Justice Rehnquist's view is the holding, we nust evaluate the
reach of the Ordinance in pronmoting public norality. |If Justice
Souter's concurrence is the holding, we nmust question whether the
Ordinance is narrowWy tailored to address only the secondary

effects associated with public nudity in |licensed establishnments.

113 Recogni zi ng t he pot enti al precedenti al probl ens
inherent in fractured opinions, the United States Suprene Court

held in Marks v. United States, 430 U S 188, 193 (1977), that

when the Court issues a splintered plurality decision, courts
interpreting that decision should regard the opinion of the
Justice concurring on the "narrowest grounds" as the Court's
ultimate hol ding. Applying this rule to the Barnes case, we
agree with the court of appeals in Mentzel that Justice Souter's
concurring opinion constitutes the holding of the United States

Suprene Court in Barnes. See Mentzel, 195 Ws. 2d at 326; see

also Triplett Gille, Inc. v. Gty of Akron, 40 F.3d 129, 134
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(6th Gr. 1994). Accordingly, we nove to an overbreadth
exam nation of the Town of Trenton O dinance.
14 The First Anendnent is accorded special protection in

our federal constitutional framework. See, e.g., Donbrowski v.

Pfister, 380 U S. 479, 486-87 (1965), quoted in Gsborne v. Ohio,

495 U.S. 103, 137 n.12 (1990). Were an otherw se appropriate
content-neutral regulation is promulgated in an overly expansive
fashi on, it my have the collateral effect of chilling
constitutionally protected expression or allowng selective
enforcement that may discrimnate against certain classes of
peopl e. Those  uni ntended results are constitutionally

i ntol erable. See id.; Richard R Fallon, Mking Sense of

Over breadth, 100 Yale L. J. 853, 867 (1991).

15 In such cases, the overbreadth doctrine serves to

protect third parties' First Anendnent rights. See Bachowski v.

Sal anone, 139 Ws. 2d 397, 411, 407 N.W2d 533 (1987). The
over breadth doctrine operates to render facially unconstitutional
statutes or ordinances that "threaten[] others not before the
court—+those who desire to engage in legally protected expression
but who may refrain fromdoing so rather than risk prosecution or

undertake to have the law declared . . . invalid." Brockett Vv.

Spokane Arcades, Inc., 472 U S. 491, 503 (1985); see also City of

M | waukee v. Woten, 160 Ws. 2d 207, 226, 466 N.W2d 861 (1991).

16 Under this doctrine, a party whose own speech or
conduct may be legitimately regulated by a statute or ordinance,

or whose speech is not subject to constitutional protections, may
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assert a facial challenge to an ordinance that on its face
enconpasses protected speech or conduct of third parties. See

Woten, 160 Ws. 2d at 227; see also City of MI|waukee v. Nel son,

149 Ws. 2d 434, 451-52, 439 N.W2d 562 (1989). The overbreadth
doctrine "establishes an exception to the general rule that 'a
person to whom a statute may be constitutionally applied cannot
challenge the statute on the ground that it my  be
unconstitutionally applied to others."™ Thiel, 183 Ws. 2d at
520 (quoting Massachusetts v. Oakes, 491 U S. 576, 581 (1989)).

17 In assessing this challenge, the court may consider
hypot hetical situations in which the statute or ordi nance m ght

reach too far. See Brandmller v. Arreola, 199 Ws. 2d 528, 547,

544 N.W2d 894 (1996). However, the court nust be cogni zant of
the fact that application of the overbreadth doctrine is "strong
medicine," to be used only where the alleged overbreadth of the
statute or ordinance is not only real, but substantial, and "then

‘only as a last resort.'" See New York v. Ferber, 458 U. S. 747

769-70 (1982)(quoting Broadrick v. klahoma, 413 U. S. 601, 613,

615 (1973)); see also Thiel, 183 Ws. 2d at 520; City of

M| waukee v. K F., 145 Ws. 2d 24, 40, 426 N.W2d 329 (1988).

118 Accordingly, courts must apply a limting construction

to a statute, if available, that will elimnate the statute's
overreach, whi | e still "mai nt ai n[i ng] t he | egislation's
constitutional integrity."” Thiel, 183 Ws. 2d at 521; see
Broadrick, 413 U S. at 613. Alternatively, a court may sever

that portion of the statute which |eads to overbreadth, |eaving

10
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the statute as nodified in full effect. See Thiel, 183 Ws. 2d
at 520.

119 Because we determ ne that Justice Souter's concurrence
in Barnes is the holding of the Court, we conduct our overbreadth
analysis by inquiring whether the Odinance is drafted in a
manner t hat addr esses the secondary effects of adul t
entertai nment, such as prostitution, sexual assault, and other
crimnal activity, wthout also suffocating other protected
expression in a real and substantial mnanner. W first exam ne
the | anguage of the Ordinance on its face. |If we determ ne that
it is overbroad, we then consider possible constructions of the
Ordinance that may save it. After conducting this inquiry, we
find that the anti-public nudity O di nance enconpasses expressive
activities that do not inplicate the "secondary effects” that the
Town may legitimately seek to regul ate.?

120 As the language of the O dinance indicates, and as
def ense counsel was forced to concede at oral argunent, severa
hypot hetical situations exist in which the Odinance would
i npinge on protected expression involving public nudity. Such

exanples include public exhibition of artwork or artifacts

8 W find the Town's reliance upon the court of appeals
decision in Schultz m splaced. Schultz determ ned that Barnes
was "not dispositive" because it "was not a Twenty-first
Amendnent case." Schultz v. Village of Cunberland, 195 Ws. 2d
554, 566, 536 N.W2d 192 (C. App. 1995). Wile this distinction
may have deserved sonme weight in the past, see City of Newport v.
| acobucci, 479 U S. 92 (1986), the United States Suprene Court
has recently held that "the Twenty-first Anmendnent does not
qualify the constitutional prohibition against |aws abridging the
freedom of speech enbodied in the First Amendnent.” 44
Liquormart, Inc. v. Rhode Island, 517 U S. 484, 516 (1996).

11
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depicting nudity, public display of a television program
including brief nudity, and any form of expressive live nudity
that occurs in a "public Ilicensed establishnment."” Such
establishments include private hotel rooms, canpgrounds, taverns,
t heaters, or any ot her pl ace of busi ness, recreation,
accommodat i on, or anusenent.

21 Such overbreadth is largely the result of the
generalized termnology used by the Town when drafting the
Ordinance and its specific command that portions of the O dinance

be "interpreted broadly.' The Ordinance does not prohibit nude
danci ng—+t prohibits all public nudity. The Ordi nance does not
l[imt its application to establishnents |icensed to sell al cohol —
it applies to all publicly licensed establishnents.?® The
Ordinance does not |imt itself to live nudity—+t apparently
applies to all fornms of nude depiction.? Accordingly, the

Ordi nance regul ates expressive conduct protected by the First

® "Public licensed establishment" is an otherw se undefined
termthat when interpreted in the context of canpgrounds, hotels,
and restaurants raises a host of possible licensing requirenents.

1 The dissent asserts that we construe the Ordinance "to
enconpass both public and private nudity and to proscribe both
animate nudity and the displaying or exhibiting of inanimte
nudes, either in pictures or scul ptures.” D ssent at 4. The
di ssent then asserts that "[t]he majority's broad construction of
Ordinance 10 contravenes the comon sense understanding of

"public nudity.'" 1d. As counsel for the Town conceded at oral
argunent, the plain Ilanguage of the ordinance could be
interpreted in just such a manner to apply to inaninmate nudity.

Mor eover , the dissent's statenent confuses the order of

over breadth anal ysis. W first examne the Ordinance as it is
witten and only then attenpt to construe the O dinance to save
it.

12
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Amendnent to the United States Constitution that has no
connection to the potential harnful secondary effects arising
from nude dancing in liquor |icensed establishnments and it does
so in a real and substantial manner.

22 Despite these infirmties, we are cognizant of our
obligation to apply a limting construction to the Odinance if
such a construction is available. The Town argues that the
circuit court's narrow construction of the Odinance to apply
only to nude dancing in establishnments licensed to sell liquor is
sufficient to save the Ordinance from an overbreadth chall enge.
Al ternatively, followi ng the dissent in Woten, the dissent would
have this court rewite the Ordinance by striking a significant
portion of it and construing it "to prohibit only animate public
nudity at establishnents |licensed by the Town of Trenton to sell
al cohol ." Dissent at 5.

123 W disagree that either construction is sufficient to
save the Ordinance. Due to the existing structure and wordi ng of
the Ordinance, we are unable to cure the overbreadth by either
striking enough of the Odinance or providing a sufficiently
narrow construction that is not flatly inconsistent with the
expressed intent as set forth in its existing terns. W cannot
apply a limting construction which contravenes the expressed

intent of the Ordi nance. See Woten, 160 Ws. 2d at 227.

24 In its attenpt to save the Odinance, the dissent
engages in |legal and semantic convolutions. The futility of the
dissent's attenpts to save the Odinance 1is particularly

enphasi zed when it negates the plain |anguage of the O dinance

13
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and attenpts to explain that the word "show ng" does not nean
"di splaying" or "exhibiting." D ssent at 5-6. Such an assertion
defies common definition, combn usage, and conmopn sense. Yet ,
such an assertion is necessary for the dissent to arrive at its
tortured conclusion that "showi ng" neans "only those live acts

performed by a person Di ssent at 6.

125 Simlarly futile is the dissent's attenpts to explain
away the O dinance's prohibition on nudity between non-fam|ly-
menber consenting adults in a privately rented hotel room An
exception to the Odinance's prohibition against "public nudity

at a public licensed establishnment” provides in relevant part:

This ordinance is not to be interpreted to prevent
activities in roonms privately rented in a hotel

if the person(s) involved . . . has not invited or
al l oned nmenbers of the public, who are not immedi ate
famly menbers, to be at such | ocation.

As long as you are an "imediate famly nmenber"” this Odinance
does not apply to prevent activities in roons privately rented in
a hotel. The dissent rewites the <clause, and adds a
qualification that contravenes the express |anguage of the

Ordi nance, indicating that public nudity' does not include the
private conduct of consenting adults in private roons where the
general public is not invited to attend or to participate in such
conduct." Dissent at 7.

126 The di ssent al so construes the Ordinance to apply only
to establishnents licensed to sell |iquor. Endorsing such a

construction requires the dissent to strike and construe so nuch

14
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of the definition that little of the original definition of

"public" as in "public licensed establishnent,"” remains:

Publ i c neans any—place—of acconmpdation—or—anusenent -
AR 2 . ; ’
rmler_shaln be |ntﬁ|p|etedfb|?adyy to—inelude,—but—not

hotels, notels, resorts, restaurants, taverns [licensed

to serve al cohol] and—any—pltace—where—accompdations
| . ) .
anu?enent 999?5 oF sgnvlees &e arallabl? elghe= ”'ﬁ?

Even assuming that a presunption of severability applied to an

ordi nance drafted by a Town Board, see Regan v. Tine, Inc., 468

US 641, 653 (1984), the plain |anguage of the Odinance
indicates an intent by the Town Board to apply the Ordinance in a
far broader manner than acknow edged by the construed and severed
interpretation of the dissent. Accordingly, severance is also

i nproper. See Brockett, 472 U. S. at 506.

27 As the discussion above indicates, the proffered
constructions of the O dinance are inconsistent wwth the broadly
drafted terns and purpose of the O dinance. Such construction
raises the specter of "judicial legislation." Woten, 160 Ws.
2d at 234. W decline the invitation to engage in such
legislation and |eave the task of witing a constitutionally
perm ssible Odinance to that branch of governnent where such
power properly |ies—+he Town Board. See id.

128 Moreover, even if the acts of construing the O dinance
and striking out such a substantive portion of the O dinance were
an acceptabl e use of our powers to conformthe Ordinance with the
Constitution, such a construction nust still elimnate the

constitutional infirmty of the original Odinance. However, the

15
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ultimate narrowi ng construction offered by the dissent retains
the same Dbasic constitutional infirmty that plagues the
Ordi nance as drafted.

129 Even as narrowy construed by the dissent the O dinance
continues to bar protected expression involving nudity that does
not inplicate the secondary effects associated wth barroom
erotic nude dancing that the Town alleges was its primry
objective in creating the Odinance. Exanples of artistic
expression barred by the Ordinance range fromthe presentation of
a play involving the briefest noment of a woman exposing one
breast as part of the script of the production to the
hypot heti cal productions of "Hair" and "Equus" cited by Justice
Souter in Barnes, or the even nore revealing production "L' apres

mdi d un faune" discussed by Judge Posner in Mller v. Cvi

Cty of South Bend, 904 F.2d 1081, 1090 (7th G r. 1990) (Posner,

J. concurring), rev'd sub nom Barnes v. den Theatre, Inc., 501

US 560 (1991). Thus, exanples of infringenment upon protected
expression by the Ordinance range across the artistic ganut.

130 While acknow edging that the Odinance as construed
woul d still bar this protected artistic expression, the dissent
continues to attack our finding of overbreadth by asserting that
infringenment of the First Amendnent in this case would not be
"real and substantial.” In the dissent's view the Odinance is
not a "real and substantial" constraint since a revealing
production is only one hypothetical and since there are no dinner
theaters or other artistic venues in which such a performance

could occur in the rural Town of Trenton.

16
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131 In making these argunents, the dissent fails to
acknow edge that, as noted above, the O dinance as construed by
the dissent and the circuit court continues to target

constitutionally protected activity and continues to bar all

artistic expression involving nudity in all establishnments
licensed to sell liquor. The dissent's attenpt to categorize and
then generalize away the real-life exanples highlighted by this

and other courts is not only short-sighted, it allows a court to
reject a valid overbreadth challenge by only considering the
single type of expression affected.

132 While the construction offered by the dissent my
narrow t he overbreadth of the O dinance, we believe the O dinance
as construed, barring all artistic expression involving nudity at
licensed establishnents, continues to target and infringe upon
activities entitled to First Amendnent protections in a "real and
substantial" manner. This is not a case where the Odinance's
"legitimate reach dwarfs its arguably inperm ssible application,”
but rather a case where its inperm ssible application dwarfs the
Ordinance's legitimate reach. Ferber, 458 U. S. at 773. Thi s

conclusion is consistent with our decisions in Cty of MIwaukee

v. KF., Gty of MIwaukee v. Nelson, and Brandmller v. Arreola.

133 Moreover, the dissent inplicitly argues that because
the Town of Trenton is a rural comunity, the effects of the
Ordi nance on nude artistic expression cannot seriously be taken
as an infringement of First Amendnent speech. Such a contention
m sses two inportant points. First, and nost inportantly, the

First Amendnent to the United States Constitution applies

17
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universally to all comrunities within our borders. A violation
of the First Anmendnment is as troubling in a small rural community
as it is in a netropolitan area. Second, the primary purpose of
the overbreadth doctrine is to prevent the "chilling" of First
Amendnent speech. As such, the doctrine protects the rights of
third parties who, in the face of restrictive |egislation, mght
refrain fromexercising their First Amendnent rights for fear of

crimnal prosecution. See Village of Schaunburg v. G tizens for

a Better Environnment, 444 U.S. 620, 634 (1980); Broadrick, 413

US at 612. Thus, the business denographics of the Town of
Trenton, as they currently exist, are irrelevant for purposes of
our inquiry.

134 The Constitution of the United States guarantees
certain freedonms and this court is bound to ensure the proper
application of those freedons. Wile Justices may differ on the
application of the law, the court's analysis of the Odinance at
issue is not and cannot be dependent upon a personal view of the
propriety or norality of the activities offered at the
plaintiff's establishnent.

135 To provide a construction sufficiently renmedial to cure
the Odinance's overbreadth, this court would essentially be
required to rewite the Ordinance in its entirety. W decline to
legislate in this manner and leave it to the Town Board to enact
an Ordinance that both nmeans what it says and conports wth
federal constitutional principles. The Town has failed to neet
its burden in defending beyond a reasonable doubt the

constitutionality of the Odinance. Accordingly, we determ ne

18
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that the O dinance is overbroad, in violation of the First
Amrendment to the United States Constitution, and we reverse the
judgment of the circuit court.'?

By the Court.—The judgnent of the circuit court is reversed.

1 Having determned that the Odinance is facially

overbroad, we need not address the question of whether the
Ordi nance is constitutional as applied.

19
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136 DONALD W STEI NVETZ, J. (Dissenting). The
majority strikes down as facially unconstitutional the Town of
Trenton's Odinance 10, which proscribes "public nudity at a
public Ilicensed establishnment." In so doing, the majority
m sappl i es wel | - est abl i shed principles of constitutiona
adj udi cati on. Because | disagree with the majority's analysis
and conclusion, | dissent.

137 As the mgjority has shown, Odinance 10 is, at first
gl ance, overbroad. Unfortunately, this is where the majority’s
analysis effectively ends, and where its error begins. The
majority concludes that Odinance 10 is unconstitutionally
overbroad because it "enconpasses expressive activities that do
not inplicate the 'secondary effects' that the town my
legitimately seek to regulate.” Myjority op. at 11-12. Arriving
at this legal conclusion, the mpjority makes two fundanental
errors. First, the mpjority refuses to accept an avail able,
l[imting construction of Odinance 10 which would cure any

substanti al over breadt h. See State v. Thiel, 183 Ws. 2d 505

522, 515 N.W2d 847 (1994); see also Broadrick v. Cklahoma, 413

US 601, 613 (1973). Second, despite controlling case law to
the contrary, the mjority concludes that the Odinance’s
overbreadth is both real and substantial after conceiving of a

single inpermssible application of that ordinance. See Cty of

Ml waukee v. K F., 145 Ws. 2d 24, 40-41, 426 N.W2d 329 (1988);

see also Broadrick, 413 U S. at 615-16; Cty of MIwaukee v.

Woten, 160 Ws. 2d 207, 226-27, 466 N. W2d 861 (1991).
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138 The First Amendnent doctrine of substantial overbreadth
is a judicially-created, largely prophylactic doctrine designed
to prevent the chilling of constitutionally protected expression.

See Richard H Fallon, Jr., Mking Sense of Overbreadth, 100 Yale

L. J. 853, 855 (1991). As the mpjority notes, the overbreadth
doctrine is a limted exception to the traditional rule of third-
party standing that "a person to whom a statute may be
constitutionally applied will not be heard to challenge the
statute on the ground that it may conceivably be applied
unconstitutionally to others, in other situations not before the

court." Broadrick, 413 U. S. at 610-11; see also Board of Airport

Commirs of Los Angeles v. Jews for Jesus, 482 U S 569, 574

(1987); Brockett v. Spokane Arcades, Inc., 472 U S. 491, 503-04

(1985); Thiel, 183 Ws. 2d at 520. This traditional rule of
third-party standing reflects the conviction that "under our
constitutional system courts are not roving conm ssions assigned
to pass judgnment on the validity of the Nation's laws."

Broadrick, 413 U.S. at 610-11 (citing Younger v. Harris 401 U S

37, 52 (1971)). Courts therefore recogni ze exceptions to this
rule only when there exists "weighty countervailing policies.”
Id. at 611 (quoting United States v. Raines, 362 U.S. 17, 22-23
(1960)).
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139 Because of the wi de-ranging effects of the overbreadth
doctrine,® a reviewing court must view the doctrine as
"mani festly strong nedicine" that should be enployed only
"sparingly, and only as a last resort." Broadrick, 413 U S at

613; see New York v. Ferber, 458 U. S. 747, 769 (1982); Thiel, 183

Ws. 2d at 521; Gty of MIlwaukee v. Nelson, 149 Ws. 2d 434,

452, 439 N WwW2d 562 (1989). Courts, in consequence, have
established two specific limtations to applying the overbreadth
doctri ne. First, a facial challenge to an ordinance wll not
succeed when a limting construction is available to maintain the
legislation's constitutional integrity. See Thiel, 183 Ws. 2d
at 521 (citing Broadrick, 413 U S at 613); see also Fallon, 100
Yale L. J. at 863. Second, where conduct and not nerely speech
is involved, courts including this one have uniformy stated that

"the overbreadth of a statute or ordinance nust not only be real,

but substantial as well, judged in relation to the statute’'s

plainly legitimte sweep." Broadrick, 413 U S. at 615 (enphasis
added); see also Thiel, 183 Ws. 2d at 521; Woten, 160 Ws. 2d

at 226; K F., 145 Ws. 2d at 40-41; Fallon, 100 Yale L. J. at

! As the United States Supreme Court has explained, the
consequence of our departing from traditional rules of standing
in the First Amendnent area is that any enforcenent of a
chal l enged statute may be totally forbidden, "not because [the
litigants'] own rights of free expression are violated, but
because of a judicial prediction or assunption that the statute's
very existence may cause others not before the court to refrain
from constitutionally protected speech or expression." Broadrick
v. Gkl ahoma, 413 U.S. 601, 612 (1973).
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863. The mmjority here briefly lists, but essentially jettisons,
these well-established [imtations on the overbreadth doctrine.

40 First, not only does the nmgjority refuse to provide a
narrowi ng construction of the Ordinance, it accepts the broadest
possi bl e construction of that ordinance. This court has a duty
to interpret an ordinance, as it would a statute, by applying a
[imting construction to that ordinance, if one is available, to
preserve its constitutionality. See K. F., 145 Ws. 2d at 47. "A
statute chal |l enged as unconstitutionally overbroad can be 'cured
by neans of judicial interpretation, which provides for a
narrowi ng and validating construction of the law " Thiel, 183
Ws. 2d at 522. Wile the majority states that it is "cognizant"
of its obligations, it concludes that no narrowi ng construction
is available because to provide one it "would essentially be
required to rewite the Ordinance in its entirety.”" Myjority op.
at 19.

41 Contrary to the majority's suggestion, the |anguage of
Ordinance 10 <can easily be construed to preserve its
constitutionality, without having to rewite the ordinance in its
entirety. The effective | anguage of Odinance 10 provides that
"[t]here shall be no public nudity at a public 1licensed
establishment.” The mpjority construes this |anguage to
enconpass both public and private nudity and to proscribe both
animate nudity and the displaying or exhibiting of inanimte
nudes, either in pictures or scul ptures. The majority's broad
construction of Ordinance 10 contravenes the comon sense

under standi ng of "public nudity."
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42 A closer "exam nation of the verbiage" of Odinance 10
shows that such a broad construction is neither necessary nor

war r ant ed. Woten, 160 Ws. 2d at 227. Based on "the commobn

sense neaning and purpose of the words enployed" in the

O di nance, Anon MM v. Rob S., 176 Ws. 2d 673, 679, 500 N W2d

649 (1993),2 the court coul d reasonably construe the O dinance to
prohibit only animate public nudity at establishments |icensed by
the Town of Trenton to sell al cohol.

143 First, Odinance 10 can be read to prohibit only
animate nudity. The Ordinance defines the word "nudity" as "the
showi ng or exposing" of certain parts or areas of the human
anatony "with less than a full opaque covering." Not expressly
included in this definition are the acts of displaying,
exhibiting, televising, sculpting, or draw ng inanimte nudes.
Had the Town of Trenton wi shed to proscribe such conduct it could
have added the appropriate language to the definition of
"nudity." It did not do so, and neither should we.

44 Al though the words "show ng" and "exposing”" my be
general and sonewhat inprecise, they need not be construed to
i nclude the displaying or exhibiting of pictures or scul ptures.
As used in the context of Odinance 10, the word "show' 1is

comonly defined as "to reveal (oneself) as in one's behavior or

> The court's task in this case is no different than in
construing any statute; the court nust apply the ordinary and
approved definitions of the |anguage used by the Town "to find
the comobn sense neaning and purpose of the words enployed” in
Ordi nance 10. Ann MM v. Rob S, 176 Ws. 2d 673, 679, 500
N. W2d 649 (1993).
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condition," The Anmerican Heritage Dictionary 1671 (3d ed. 1992),

and the word "expose" as "to nmake visible" or "to nmake known."
I1d. at 646.° Applying the ordinary and accepted definitions of
the words "show' and "expose," the <court could reasonably
construe the word "nudity," as defined by the Odinance, as
including only those live acts perforned by a person to reveal or
make visible certain parts of his or her anatony. Under this
definition, "nudity" does not include inanimte displays,
exhi bits, or prograns including nude persons.

145 Second, Ordinance 10 does not prohibit nudity in all
forms; it prohibits only "public nudity.” The majority construes
the O dinance as prohibiting both public and private nudity,
including the situation where consenting adults are nude in a
private hotel room This broad construction is inconsistent with
a reasonabl e reading of the express | anguage in O di nance 10.

146 Al though the word "public,” as used in the context of

"public nudity", is not defined by the Odinance,* the word is

®In the absence of statutory definitions, this court
construes all words "according to their comon and approved
usage[,]" which nmay be established by dictionary definitions.
See Swatek v. County of Dane, 192 Ws. 2d 47, 61, 531 N.W2d 45
(1995) (quoting State v. GQlbert, 115 Ws. 2d 371, 377-78, 340
N. W2d 511 (1983)).

* The Ordinance does define the word "public" in the context

of a "public licensed establishnent."” The definition offered
however, <could not reasonably apply to the phrase "public
nudity." Since it is a basic rule of statutory construction that

courts give effect to every word of a statute so that no portion
of the statute is rendered superfluous, see Lake Gty v. Cty of
Mequon, 207 Ws. 2d 155, 162, 558 N.W2d 100 (1997), this court
must give effect to the word "public" as used in the context of
"public nudity."
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commonly understood to nean "to reveal to the public a previously

unknown or secret piece of information" or "participated in or

attended by the people or comunity." Id. at 1464 (enphasis

added) . Applying either definition of "public" to the other
defi ned | anguage of the Ordinance, the phrase "public nudity" can
reasonably be construed to include only a person's act or acts
whi ch reveal to the nenbers of the general public his or her nude
body, or specified parts or areas thereof. Under this available
construction, "public nudity" does not include the private
conduct of consenting adults in private roons where the genera
public is not invited or allowed to attend or participate in such
conduct .

147 This construction of "public nudity" is supported by
t he | anguage found in both Exceptions A and B of the Odinance.
Under the direction of Exception A a court is precluded from
construing Ordinance 10 to restrict the proper use of a public
bat hroom unless that room is used for "any sexual or

exhibitionist purpose to or in front of or adjacent to other

persons."” (enphasis added). Simlarly, Exception B specifically
directs that the Ordinance is not to be interpreted to prevent
activities in a privately owed or rented room if the person
owning or renting that room "has not invited or allowed nenbers

of the public, who are not inmmediate famly nenbers, to be at
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such location.” Al though not perfectly drafted,® the |anguage of
Exceptions A and B of the Odi nance evince the Town's intent not
to prohibit private conduct by consenting adults in private roons
unl ess nmenbers of the public are invited or allowed to attend or
participate in such conduct.

148 Third, Odinance 10 does not reach all animate public
nudity; it prohibits such nudity only at "public |I|icensed
establishments.” The majority is correct in stating that the
Ordinance does not specifically limt such establishnments to
pl aces of accommodati on or anusenent |icensed to sell alcohol
To be consistent with the |anguage and purpose of Odinance 10,
however, the court should construe Ordinance 10 to reach only
establishments licensed to sell alcohol.

149 O di nance 10 applies only to a "lI'i censed
establishment.” The only Ilicense to which the Odinance
specifically refers is the license to sell alcohol, which the
Town is authorized to issue and regulate under Ws. Stat.
§ 125.10. The record does not describe any other type of

establishnment |icensed by the Town of Trenton. |In addition, the

> As counsel for the Respondent conceded at oral argument

before this court, the |anguage "who are not imrediate famly
menbers"” in Exception B adds sone anbiguity to the scope of the
Ordinance. Read in the specific context of Exception B, however
the purpose of this |anguage is clear. The | anguage qualifies
only the field of persons considered "nenbers of the public.”
Sinply because imediate famly nenbers are not considered
menbers of the public under the Ordinance, the court should not
construe this language to also nean that all persons who are not
imredi ate famly nenbers are necessarily nenbers of the public.
Under the |anguage of Exception B, a person's fiancee, for
exanpl e, need not be considered a "nmenber of the public" sinply
because he or she is not an inmmediate fam |y nenber.
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Town concedes that the purpose of enacting O dinance 10 was not
to protect its community from the secondary effects wusually
associated wth adult entertainnent establishnents; the purpose
was to protect against such secondary effects only as they are
enhanced by the sale and consunption of alcohol. That this is
the limted purpose of Ordinance 10 is supported by the facts in
this case. During this litigation, the Town has continued to
allow the Petitioner to offer at its public establishnment nude
and sem -nude dancing, as long as the Petitioner does not also
serve or sell alcoholic beverages at that establishnent. I n
light of the |anguage, purpose, and the Town's enforcenent of
Ordinance 10, the court could reasonably construe the O dinance
to reach only establishnents |icensed to sell al cohol

150 In short, the court can and should construe O dinance
10 as prohibiting only animate public nudity at establishnents
licensed by the Town to sell alcohol. Adopting this narrow
construction would elimnate nost of the concerns raised in the
hypot hetical situations posed by the majority and by individua
justices during oral argunents. Under this construction
Ordi nance 10 woul d not prohibit two non-related adults from being
nude in the privacy of an art studio, a hotel room or any other
private room nor would it prevent "Joe's Tap" from hanging a
picture of a playmate on its wall; nor would it prohibit the
"public exhibition of artwork or artifacts depicting nudity" or
the "public display of a television program including brief

nudity." Majority op. at 12.
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51 | recognize that the construction offered in this
dissent is not the only possible construction of the |anguage in
Ordinance 10. It is, however, an available comobn sense reading
of that |language. It is not the duty of this court to point out
technical flaws in an ordinance or to strike an ordinance due to
its inprecise | anguage. Rather, this court has a duty to provide
a narrow ng construction of an ordinance if one is available. See
Thiel, 183 Ws. 2d at 521. |In this case one is avail able.

52 To bolster its broad reading of Odinance 10, and to
attack a nore narrow reading, the majority, rather than anal yzing
the specific |anguage of Odinance 10, |obs enpty assertions of
"futility,"” "semantic convolutions,” and "tortured conclusions."

Majority op. at 14. In so doing the majority m sconstrues the
| anguage of the O dinance and m scharacterizes the argunents in
this dissent. To clarify this dissent, it is necessary to
address three such assertions cast by the majority.

153 The mmjority asserts that the Odinance is overbroad

| argel y because of its generalized termnol ogy® and "its specific

® The mmjority avoids any nention or analysis of the
specific terms in the Ordinance that it considers so general as
to cause the Ordinance to be overbroad. By refusing to focus on
the specific |anguage of the Ordinance, the majority evades the
analysis that would uncover the flaw in its conclusion. The
analysis the mpjority goes out of its way to avoid is really
quite sinple. Odinance 10 prohibits "public nudity at a public

|icensed establishnment.” In finding the |anguage of O dinance 10
overbroad, the majority construes "nudity" to include the display
and exhibit of artwork and artifacts; it construes "public
nudity”" to include private nudity; and it construes "licensed
establishnments” to include establishnents other than those
licensed to sell alcohol. Al t hough | agree that the O dinance
could be construed this way, | do not accept the ngjority's

position that a nore narrow construction is sonehow "tortured."”

10
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command that portions of the Ordinance be "interpreted broadly.""

Majority op. at 12. The majority's use of the Odinance's
"specific command" is inaccurate and m sl eading. The cl ear
inmport of the majority's reference to this specific command is to
establish the Town's legislative intent that the O dinance be
interpreted broadly.” The O dinance, however, does not direct
courts to interpret all its |anguage and provisions broadly. The

Ordinance directs courts to interpret broadly only those

establ i shnments consi der ed "pl acel s] of accommodat i on or
anusenent . " The Ordinance does not direct courts to interpret
broadly the definition of "public nudity" or "lI'i censed
establishnment.” Despite the majority's assertion, the O dinance

does not contain a legislative "command"” that its |anguage be
construed to prohibit nudity in all fornms and in all public
establ i shnments.

154 The majority next states that this dissent "negates the
pl ai n | anguage of the Ordinance and attenpts to explain that the
word 'showi ng' does not nean 'displaying’ or ‘'exhibiting.'"
Majority op. at 14. Again, the nmgjority's statenent 1is
i naccurate and m sl eading. This dissent nowhere states or

inplies that the word "show ng" cannot be construed broadly to

" See mpjority op. at 14 (stating "[wle cannot apply a
[imting construction of which contravenes the expressed intent
of the Ordinance."); Id. at 15-16 (stating "the plain | anguage of
the Ordinance indicates an intent by the Town Board to apply the
Ordinance in a far broader manner than acknow edged by the
construed and severed interpretation of the dissent."); Id. at 16
(stating "the proffered constructions of +the Odinance are
inconsistent with the broadly drafted terns and the purpose of
the Ordi nance.").

11
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include "displaying” or "exhibiting." On the contrary, it
recogni zes that a nunber of possible constructions of Ordinance
10 exist. One available dictionary definition of "show ng,"
however, is provided which limts the definition of "nudity" to
include only animate nudity. The apparent "futility" of this
argunent is at least matched by the nmmjority avoidance of the
i sSsue. The mgjority fails to show, as it nust to support its
reading of Odinance 10, that the word "show ng" can only be
construed to include "displaying" and "exhibiting."

155 The majority then asserts that to limt the Odinance's
scope to establishnents licensed to sell alcohol, the dissent
must "strike and construe so nuch of the definition that little
of the original definition of ‘'public' as used in 'public
licensed establishnent,’ remins." Majority op. at 15. The
majority then proceeds through an exercise of striking and
inserting |anguage into the Odinance's definition of the term
"public.” The mpjority's creation and inmmedi ate destruction of
this straw man argunent is inaccurate and m sl eadi ng. Despite

the majority's assertion, this dissent does not suggest that

Ordinance 10 does not apply to all "public I|icensed
establishments.” Rather, it argues only that the term"licensed
establishments” can be <construed to include all "public

establishnments,” as defined by the Ordinance, that are licensed
to sell alcohol. This dissent does not attenpt to limt "public"
establishnments to "hotels, notels, resorts, restaurants, taverns,

[licensed to serve alcohol]." WMjority op. at 15.

12
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156 Gven this court’s duty to find an ordinance
constitutional if at all possible, it is unfortunate that the
majority rests on an analysis as superficial as its reading of
t he Ordi nance. Bef ore adnoni shing the Town of Trenton to enact
an ordi nance that "neans what it says," the majority should first
read what it said.

157 Second, the mjority, after conceiving a single
i nperm ssible application of the O-dinance, concludes that the
overbreadth of the Ordinance is both real and substantial. This
court has traditionally held that only a statute that is

substantially overbroad may be invalidated on its face. See

Thiel, 183 Ws. 2d at 521; Woten, 160 Ws. 2d at 226; Nel son
149 Ws. 2d at 451; K F., 145 Ws. 2d at 40-41; State v. Princess

C nema of M| waukee, 96 Ws. 2d 646, 656, 292 N. W2d 807 (1980).

Al though this court has not defined the term "substantially
overbroad,” it has instructed that in a facial challenge to a
law, the <court’s first task is "to determne whether the

enactnment reaches a substantial anpbunt of constitutionally

protected conduct." K F., 145 Ws. 2d at 41 (quoting Houston v.

HIl, 482 U.S. 451 (1987))(enphasis added). Simlarly, the court
has explained that although a court may consider hypothetical
applications of a challenged ordinance, the court "will not deem
a[n] . . . ordinance invalid because in sone conceivable, but
l[imted, circunstances the regulation mght be inproperly

applied.” Id. at 40; see also Nelson, 149 Ws. 2d at 452;

Brandm ller v. Arreola, 199 Ws. 2d 528, 546-47, 544 N W2d 894
(1996) .

13
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158 This requirenent of substantial overbreadth is derived

directly from the purpose and nature of the doctrine. See
Ferber, 458 U S. at 772. "[Without a substantial overbreadth
limtation, review for overbreadth would be draconian i ndeed. It

is difficult to think of a law that is wutterly devoid of
pot enti al for unconstitutionality in some concei vabl e

application.” 1d. at 772 n.27 (quoting Note, The First Amendnent

Overbreadth Doctrine, 83 Harv. L. Rev. 844, 859 and n.61 (1970)).

159 In Ferber, the United States Suprene Court upheld one
section of New York’s crimnal statutes prohibiting persons from
"knowi ngly pronoting sexual performances by children under the
age of 16 by distributing material which depicts such
performances." Ferber, 458 U.S. at 749. The Court upheld the
regul ation even though sonme protected expression, ranging from

medi cal textbooks to pictorials in The National Geographic,

"would fall prey to the statute.” Id. at 773. The Court
concluded that the inperm ssible applications of the statute
woul d not amount to "nore than a tiny fraction of the materials
within the statute’s reach.” |d. Under these circunstances, the
Court held that the regulation was "not substantially overbroad
and . . . whatever overbreadth may exist should be cured through
case-by-case analysis of the fact situations to which its
sanctions, assertedly, my not be applied.” Id. at 773-74
(quoting Broadrick, 413 U. S. at 615-16).

160 Simlarly, in Broadrick, the Court upheld a section of

an Gkl ahoma law restricting the political activities of the

14
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state's civil servants. The Court recogni zed that the chall enged
law would prohibit covered enployees from wearing political
buttons and from displaying political bunper stickers on their

vehi cl es. See Broadrick, 413 U S. at 618. Al though it

acknow edged that such restrictions were inpermssible, the Court
concluded that the law need not be "discarded in toto because
sone person’s arguably protected conduct may or may not be caught
or chilled by the statute.” 1d.

61 A regulation, therefore, should not be invalidated in

toto for overbreadth unless it reaches "a substantial nunber of

i nperm ssible applications . . . ." Ferber, 458 U S. at 771
(enphasi s added). Sinply conceiving of a single inpermssible
application of an ordinance is not sufficient to succeed on an
overbreadth claim See K F., 145 Ws. 2d at 41 (quoting Hll,

482 U. S. 451); see also Cty Council of Los Angel es v. Taxpayers

for Vincent, 466 U S. 789, 800 (1984).

62 For the purposes of this analysis, this dissent
assunes, as does the nmmjority, that the Town of Trenton has a
legitimate, substantial interest in protecting its conmunity from
the harnful secondary effects associated with adult entertai nnent

est abl i shnment s. See Barnes v. den Theatre, Inc., 501 U S. 560,

581-84 (1991) (Souter, J., concurring); see also Cty of Renton

v. Playtinme Theatres, 1Inc., 475 US. 41 (1986). In its

overbreadth analysis, the court nust therefore accept that the
Town of Trenton can legitinmately proscribe public nudity at adult

entertai nment establishments. See Barnes, 501 US at 572

(1990); 1d. at 580-81 (Scalia, J., concurring); 1ld. at 587

15
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(Souter, J., concurring). Accordingly, whether the overbreadth
of Ordinance 10 is substantial as well as real nust be judged in

relation to the "plainly legitimte sweep" upheld in Barnes.

Broadrick, 413 U S. at 615; see also Woten, 160 Ws. 2d at 226;

K. F., 145 Ws. 2d at 40-41.

163 As expl ai ned above, a narrow construction of Ordinance
10 would elimnate a nunber of hypothetical exanples |isted by
the majority. If Ordinance 10 is construed to prohibit only
animate public nudity, it would not chill the public exhibition
of artwork or artifacts depicting nudity, or the public display
of a television programincluding brief nudity. See majority op.
at 12. Stripped of these arguably illegitimte applications, the
majority is left wwth just one hypothetical situation upon which
to conclude that Ordinance 10 is substantially overbroad. The
majority argues that even wunder a narrow construction the
Ordinance could be used to prohibit live artistic performances
that do not inplicate the secondary effects associated wth
barroom erotic nude dancing. Mpjority op. at 16. As this
di ssent has shown, sinply conceiving of this single inpermssible
application of Ordinance 10 is not a sufficient basis upon which

to invalidate the O di nance. See K F., 145 Ws. 2d at 41; see

16
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also Brandmller, 199 Ws. 2d at 546-47; Nelson, 149 Ws. 2d at

452. 8

64 Even if the court decides here for the first tine that
one hypothetical application of an ordinance can result in
substantial overbreadth, the mapjority's analysis fails. The |ast
hypot hetical situation posed by the mjority is far from
substantial. 1In effect, the majority invalidates O dinance 10 in

toto because a ballet troupe or other group soneday may offer in

the Town of Trenton Diaghilev's L' apres mdi d un faune (1912) or

a simlar performance including nudity. See majority op. at 17.

In concluding that this single hypothetical is both real and

8 To avoid the controlling authority of City of M| waukee v.
K F., 145 Ws. 2d 24, 40-41, 426 N.W2d 329 (1988); Cty of
M | waukee v. Nel son, 149 Ws. 2d 434, 452, 439 N.W2d 562 (1989);
and Brandm|ller v. Arreola, 199 Ws. 2d 528, 546-47, 544 N W2d
894 (1996), the mpjority counts each play, nusical, and ballet to
which the Odinance soneday may be applied as a separate
i nperm ssible application of that Ordinance. If this is the
proper test wunder the substantial overbreadth doctrine, the
United States Suprene Court clearly erred in Broadrick, 413 U S.
601, by upholding the lahoma statute wi thout first counting
each political button, bunper sticker, and souvenir potentially
affected by that statute. Simlarly, it must have been an
oversight that the Court in New York v. Ferber, 458 U S. 747, 769
(1982), upheld the New York statute without first counting each
magazi ne, pictorial, and textbook that could fall prey to that
statute. The mpjority would have us believe that a town |ike
Trenton cannot proscribe live nude dancing in its taverns if the
performers also recite Shakespeare, play the tronbone, or
pirouette as they show their breasts, genitals, and buttocks to
t he audi ence. Such performances would certainly fall within the

majority's "artistic ganmut." Rather than strike the Ordinance in
its entirety, the court should consider the application of the
Ordinance to such performances on a case-by-case basis. No

matter how creatively the majority counts, the application of the
Ordinance to live nude performances at establishnments |icensed to
sel|l al cohol yields but a single hypothetical application of that
Or di nance.

17



No. 96-1853. dws

substantial, the majority ignores the very limted reach of the
O di nance.

165 The deterrent effect and any overbreadth of Ordinance

10 is necessarily limted to its reach. "While a sweeping
statute, or one incapable of limtation, has the potential to
repeatedly chill the exercise of expressive activity by many

i ndividuals, the extent of deterrence of protected speech can be
expected to decrease with the declining reach of the regulation.™

Ferber, 458 U. S. at 772. Odinance 10 does not deny absolutely
the right of Trenton residents to attend, or the right of artists
to offer, artistic performances involving live nudity. O dinance
10 only prohibits a perfornmer from appearing in a state of
"nudity," as defined in the Odinance, during an artistic
performance at an establishment |icensed by the Town of Trenton
to sell alcohol. The Ordinance, therefore, does not bar
performances involving nudity at theaters, performng arts
centers, auditoriuns, or other establishnents as |long as those
establishments do not serve or sell alcohol. Perhaps |I am w ong
in my estimation of how often a ballet troupe or other group wll
performin the nude at a tavern in the Town of Trenton, but |
think it is fair to say that the legiti mte scope of Ordi nance 10
vastly exceeds the illegitimte.

166 Contrary to the conclusion of the mgjority, any rea
and substantial overbreadth in Ordinance 10 can be cured by neans
of a narrowing judicial construction of its |anguage. See Thiel,
183 Ws. 2d at 522. VWat ever overbreadth remains after this

narrow ng construction "should be addressed through case-by-case

18
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analysis of the fact situations to which its sanctions,
assertedly, may be applied.” Broadrick, 413 U S. at 615-16. The
majority has here enployed the doctrine of subst anti al
overbreadth superficially rather than sparingly and has swal | owed
it as an easy fix rather than as manifestly strong nedicine. I
t heref ore di ssent.

167 As to the issue of overbreadth, | would affirm the
judgnent of the circuit court for Pierce County.®

168 | am authorized to state that Justice Jon P. WI cox

joins this dissenting opinion.

°® By striking as facially overbroad the Town of Trenton's
Ordinance 10, the mmjority has avoided, either by design or
conveni ence, the tougher question presented by the case at bar:
whet her and to what extent the First Anmendnent protects nude and
sem - nude, non-obscene dancing. | believe the court should have
reached this issue.
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